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Employee or Independent Contractor…
and Why You Need to Know
Earlier this year, a court ruled that Federal Express drivers should have been 
classified as employees, when the company had classified them as independent 
contractors. And the U.S. Department of Labor announced that a five-year inves-
tigation in Utah and Arizona yielded $700,000 in back wages, damages, penal-
ties and other guarantees for more than 1,000 construction industry workers. 

In the case of the Southwestern construction 
workers, the employers required workers 
to become “member/owners” of limited li-
ability companies, stripping them of federal 

and state protections that come with employee 
status. These construction workers were build-
ing houses in Utah and Arizona as employees one 
day and then the next day were performing the 
same work on the same job sites for the same 
companies, but without the protection of federal 
and state wage and safety laws. The companies, 
in turn, avoided paying hundreds of thousands of 
dollars in payroll taxes and other benefits.

Risk Tip

Can you walk and talk at the 
same time? Apparently many 

people can’t, as “distracted walk-
ing” injuries are becoming more 
common. 

The National Safety Council 
(NSC) calls distracted walking inju-
ries involving cell phones a “signifi-
cant safety threat.” NSC President 
and CEO Deborah A.P. Hersman 
reminded employers that slips, 
trips and falls are among the most 
reported workplace injuries. This 
makes distracted walking “a recipe 
for disaster,” she said. Although 
52 percent of distracted walking 
injuries occur at home, employ-
ers should take steps to reduce the 
risk of distracted walking. 

The NSC reported that women 
are most likely to be injured by 
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In recent years, employers have increas-
ingly contracted out or otherwise shed ac-
tivities to be performed by other entities 
through the use of subcontractors, temporary 
agencies, labor brokers, franchising, licens-
ing and third-party management. Legitimate 
independent contractors play an important 
role in our economy — but when employers 
deliberately misclassify employees in an at-
tempt to cut costs, everyone loses.

Employers often misclassify workers to re-
duce labor costs and avoid employment tax-
es. A misclassified employee — with indepen-
dent contractor or other non-employee status 
— lacks minimum wage, overtime, workers’ 
compensation, unemployment insurance, 
and other workplace protections. By not com-
plying with the law, these employers have an 
unfair advantage over competitors who pay 
fair wages, taxes due, and ensure wage and 
other protections for their employees.

The Fair Labor Standards Act governs 
federal wage/hour standards and provides a 
minimal level of protection for employees. 
(States may enact stricter employee protec-
tion laws.) Whether a worker meets the Fair 
Labor Standards Act’s definition of employee 
depends on the working relationship be-
tween the employer and the worker, not job 
title or any agreement that the parties may 
make. To guide employers, the U.S. Depart-
ment of Labor issued Administrator’s Inter-
pretation No. 2015-1 in July. You can find the 
entire document at dol.gov/whd/workers/
Misclassification/AI-2015_1.pdf. In summary, 
the interpretation uses an “economic reali-

walking while distracted (68 percent). Fifty-
four percent of those injured are age 40 or 
younger. 

Back in 2012, a survey by the Pew Re-
search Center found that 23 percent of cell 
phone owners have bumped into another 
person or object while using their phone, 
up from 17 percent in May 2010. Between 
May 2011 and October 2014, the percentage 
of American adults who own a smartphone 
has nearly doubled, from 35 percent to 64 
percent. As smartphone use continues to in-
crease, look for distracted walking accidents 
to increase as well. For suggestions on im-
proving safety, please contact us. 

ties” test to determine whether the worker is 
economically dependent on the employer or 
in business for him or herself. 

Factors to consider include: 

A) the extent to which the work performed 
is an integral part of the employer’s busi-
ness; 

B) the worker’s opportunity for profit or loss 
depending on his or her managerial skill; 

C) the investments made by the employer 
and the worker, including materials and 
equipment, training, advertising, etc.

D) whether the work performed requires 
special skills and initiative; 

E) the permanency of the relationship; and 
F) the degree of control exercised or re-

tained by the employer.

The Department of Labor says “…most 
workers are employees under the FLSA’s 
broad definitions. The very broad definition 
of employment under the FLSA as ‘to suf-
fer [allow] or permit to work’ and the Act’s 
intended expansive coverage for workers 
must be considered when applying the eco-
nomic realities factors to determine whether 
a worker is an employee or an independent 
contractor.”

The Consequences of Misclassification
Employers caught misclassifying employ-

ees — whether deliberately or not — can be 
required to pay fines, penalties and back tax-
es. If you have questions on classifying your 
employees, please call us.  

http://dol.gov/whd/workers/Misclassification/AI-2015_1.pdf
http://dol.gov/whd/workers/Misclassification/AI-2015_1.pdf
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Horseplay: Who Pays When 
Someone Gets Hurt?
When horseplay occurs in a work environment, 
does workers’ compensation apply?

Generally, an injury must 1) oc-
cur in the course of employment 
and 2) arise out of the worker’s 
employment to be compen-

sable. Merriam-Webster defines horseplay 
as “rough or loud play: energetic and noisy 
playful activity.”’ Most job descriptions don’t 
include play…so should employees receive 
workers’ compensation for injuries occurring 
due to recreational activities or horseplay? 

In the past, courts usually ruled against 
compensation, because horseplay and other 
non-work activities don’t arise out of the 
course of employment. Even non-participat-
ing employees were denied compensation 
for injuries caused by another employee’s 
horseplay. 

Today, courts tend to be more liberal in 
awarding benefits, particularly when situa-
tions fall into a gray area. According to OSHA, 
an injury is presumed to be work-related if it 
results from an event occurring in the work 
environment. The work environment includes 
any location where one or more employees 
are working or are present as a condition of 
their employment. For example, what about 
injuries that occur at work-related recreation-
al events, such as a company picnic or softball 
game? If the employer expects or encourages 

continued on next page

attendance or participation, the injury could 
be compensable. 

Whether a court decides that these types 
of injuries occur in the course of employment 
could hinge upon four factors:

1 Where the injury occurred. If it occurred 
on the employer’s premises, it’s not al-
ways compensable, but more likely to be.

2 Employer expectations. Did the injury oc-
cur at an employer-sponsored or em-
ployer-organized event? Courts are more 
likely to find injuries compensable when 
they occur at an event where employees 
are expected or encouraged to attend. 

3 The employer’s financial role. If the em-
ployer sponsored or financially supported 
the activity where the injury occurred, 
compensation becomes more likely.

4 Whether the activity benefited the 
employer. One could argue that a sports 
team that wears shirts with company 
logos advertises the company, or that 
company outings boost employee morale 
and team spirit.

When it comes to horseplay claims, some 
courts apply “Larson’s Rule.” Named after 
Larson’s Workers’ Compensation, a 17-vol-
ume manual covering workers’ compensa-
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tion law, relevant court cases and analysis, 
Larson’s Rule on horseplay considers several 
factors:

1 Did the activity leading to injury deviate 
substantially from normal activities? In 
some cases, horseplay can become rough 
or cruel enough to be considered bullying 
or workplace violence. 

2 How long did it last? Did the horseplay 
occur during ordinary duties, or did all 
regular work stop?

3 Does horseplay occur routinely? If it does 
and the employer does nothing to stop 
it, then horseplay could be considered a 
normal part of employment at that work-
place. 

4 What are industry norms? In some in-
dustries, horseplay occurs more regularly 
than in others. 

To prevent horseplay-related injuries, 
employers should take the following action 
steps:

1 Define job duties specifically.
2 Include a prohibition of horseplay in work 

areas in your employee handbook. Define 
work areas specifically.

3 Where appropriate, post signs.
4 Enforce your policies with disciplinary 

action, if necessary.

For more information on preventing 
horseplay or improving workplace safety, 
please contact us.  

Anatomy of a D&O Policy
Directors and officers liability insurance (D&O) policies are non-
standard, so they can vary greatly from insurer to insurer. In this 
article, we’ll discuss some of the many provisions that could ap-
pear in your D&O policy and what they mean to your coverage.

The Typical D&O Policy  
Contains Two Parts: 

Part A covers directors and officers, re-
imbursing them directly for claims of liability 
that arise from their corporate duties. 

Part B covers the corporation, reimburs-
ing it for expenses it pays on behalf of the 
directors and officers, if state law permits or 
corporate charter or bylaws require the cor-
poration to indemnify directors and officers. 

Part C appears in some policies. Part C, or 
“entity coverage,” covers the corporation itself 
when it is named in a lawsuit or claim. Insur-
ers began adding entity coverage to their D&O 
policies in the 1990s, in response to a spate of 
securities and employment practices liability 
lawsuits that named the corporation as a de-
fendant along with the directors and officers. 

Entity Coverage or No?: On the plus side, 
buying entity coverage protects the corpora-
tion from potentially expensive claims when 
it is named as a defendant in a D&O suit. It 
can also help eliminate disputes about alloca-
tion. (See following section.) On the negative 
side, including entity coverage in your D&O 
policy means a claim against the corporation 
could exhaust any limits available to cover di-

rectors and officers. And if the company files 
for bankruptcy as the result of a D&O suit, 
the existence of entity coverage could jeop-
ardize coverage for directors and officers un-
der the policy. A policy with entity coverage 
could become a corporate asset and be used 
to pay creditors, rather than protect directors 
and officers from the claim. 

Allocation Provisions: Claims can get 
complicated when the corporate entity is 
named as a defendant along with directors 
and officers. If the D&O policy does not in-
clude entity coverage, the insurer must al-
locate defense and settlement costs among 
the (covered) directors and officers and the 
(uncovered) entity to determine how much 
of these costs the policy will pay. 

Allocation provisions determine how the 
claims payments will be allocated. Some as-
sign specific percentages — such as 70 per-
cent and 30 percent — which means the in-
surer would pay 70 percent of costs and the 
corporation 30 percent. Other allocation pro-
visions leave the allocation up to negotiation 
between the insurer and corporation. 
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Severability Provisions: The person who 
signs the application for D&O coverage must 
warrant that the information included is true 
to the best of his/her knowledge. If the ap-
plication contains a “material misrepresen-
tation,” traditional insurance law voids cov-
erage. A severability provision provides that 
material misrepresentation by one person 
will not void coverage for others. Most poli-
cies today only provide partial severability, 
which generally means that the CEO and CFO, 
who must sign off on the financial statements 
many insurers require, would not be covered 
in the event of a material misrepresentation. 

Insured vs. Insured Exclusions: The in-
sured versus insured exclusion prohibits 
coverage for claims filed by a corporation 

against its directors and/or officers. Originally 
intended to eliminate coverage for ordinary 
business losses due to bad judgment, the 
traditional insured versus insured exclusion 
could also eliminate coverage in a bankruptcy 
situation. You can ask your insurer to modify 
the exclusion so it does not apply to claims 
or suits brought by a bankruptcy trustee or 
similar party. 

“Hammer” Provisions: Insurers want to 
resolve a claim as quickly and inexpensively 
as possible. This can sometimes mean set-
tling a claim that could have been won in 
litigation, to avoid high defense costs and po-
tential costs of a loss in court. Some policies 
include a provision, nicknamed the “hammer 
provision,” that encourages insureds to ac-

cept “reasonable” pretrial settlement offers 
by limiting the insurer’s liability for the claim 
to the amount of the proposed settlement. 
Policyholders should negotiate to have these 
provisions removed. 

Alternative Dispute Resolution (ADR) 
Provisions: ADR provisions require the in-
sured to consent to participate in ADR at the 
insurer’s request. ADR can cut defense and 
litigation costs, but it can also limit your op-
tions in a claim situation. When possible, you 
should negotiate to remove these provisions. 

D&O insurance is a complex, nonstandard 
product, with many possible provisions and 
exclusions. For more information on structur-
ing D&O coverage for your organization’s spe-
cific needs, please call us.   
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Can employees expect overtime pay for answering their 
phones or email outside of work hours?

Labor standards require nonexempt employees to be 
paid whenever work takes place. If your non-exempt employees 
are working off-hours answering calls, emails or texts, you could be 
liable for back pay. 

The Fair Labor Standards Act (FLSA) governs which employees 
are eligible for overtime pay. It exempts professional, executive, 
administrative and outside salespeople, since they usually earn 
higher incomes. However, since the salary floor hasn’t been up-
dated in a long time, anyone making more than $455 a week, or 
$23,660 a year, now falls into the exempt category. If the Depart-
ment of Labor updates the figures, as expected, some people earn-
ing up to $50,000 could be entitled to overtime pay. 

Several recent court cases have involved back pay for off-hours 
work. Last year, a group of police officers filed suit against the City 
of Chicago. The city had given them smartphones and expected 

them to answer communications while off duty. Although the city’s 
spokesperson said that officers can request compensation for off-
hours work, an attorney involved in the case told the Wall Street 
Journal, “They know that if they file for overtime, their job in that 
elite unit is gone,” he said. That case hadn’t been settled at press 
time, but it could help determine how employers treat employee 
use of cell phones and other smart devices off hours. 

To prevent liability for overtime pay and penalties, employers 
need a written policy on after-hours communications for their non-
exempt employees. Employers that provide company cell phones 
or that give employees remote computer access should be particu-
larly careful. 

Employment practices liability insurance can help protect your 
organization from overtime pay lawsuits. It pays legal defense and 
settlement costs for employment-related claims, which your busi-
ness owner or commercial general liability policy exclude.

For more information, please contact us.  
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